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FAQ: Background on House Use of Oaths

Sherman Packard 4115PM
To Sherman Packard -t

Members of the House,

The topic of administration of oaths in legislative proceedings has come up over the last week. We
have received questions about the statute and how it has been utilized in the past. Here are some
frequently asked questions that we hope will provide the information you need.

Under what authority is the legislature enabled to administer caths?

RSA 14:14 enables the legislature to administer an oath to any person who may be examined
before a committee. There is no provision of the constitution, law, or rule that requires an oath.

The source notes to RSA 14:14 indicate that this statute was included in the first codification of the
Revised Statutes of 1842.

What is the custom, usage or precedent for administering an oath for testimony?

Administering oaths is not a common practice. The only known instance of oaths being
administered in recent history was during a disciplinary hearing in 2017. The oaths were only
administered to the legislators who were facing accusations and possible reprimand (and not
members of the public who were testifying).

It is unclear if oaths were ever a regular practice of the legislature and under what circumstances.
Are there other considerations that may supersede RSA 14:147
Under House Rule 65, our sources of authority appear in the following order:

. Constitutional provisions.

. Rules of the New Hampshire House.

. Custom, usage and precedent.

. Adopted parliamentary manual (Mason's Manual of Legislative Procedure, 2020 edition).
. Statutory provisions

In our State Constitution, Part 1, Article 22 establishes free speech as fundamental to security and
freedom in our State. Part 1, Article 30 also establishes free speech in the legislature as essential
to the rights of the people.

There is no custom, usage or precedent for administering an oath for testimony before a House
committee.

Mason's Manual of Legislative Procedure (Sec. 800, 4) states that, “Witnesses before a legislative
body or its committee need not be sworn unless there is some rule or provision of law requiring it."
There is no provision of the constitution, law, or rule that requires an oath. L= —_

If someone were to have taken an oath and was accused of lying, how would that play out?

Although legislative proceedings are included in the statute covering perjury, there is no
prosecutorial history to draw from. The General Court is not a law enforcement entity, and therefore
does not enforce the criminal code.

In addition to Part 1, Article 22 and Part 1, Article 30’s considerations of freedom of speech,
Mason's Manual of Legislative Procedure (Sec 631) provides that, “Citizen participation in
legislative proceedings is vital to ensure a fully informed and representative legislature. When
acting in the narrow role of a participant in a legislative committee hearing, a witness is not limited
in the scope of testimony offered, that testimany being presented in accord with the rules and
practices of the legislature and its committees. Speaking to a legislature is privileged, insulating the
witness from legal action.”
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If an opt-out procedure was in place, it would place any witness who declined at an unfair
disadvantage. Their testimony could be discounted or not taken seriously simply because they
chose to decline.

The New Hampshire House has a strong and sacred tradition of enabling free speech and open
access to appear before our committees. It is up to us as legislators to decide what testimony we
believe is credible or not.

Having to opt-out of or submit to an oath can be viewed as a hurdle that could potentially intimidate
citizens and may affect their desire and right to interact with and appear before their government.

There have been other committees with investigative duties in the House. Did they
administer oaths?

No. Most recently, the Special Committee on the Family Division of the Circuit Court was able to
work with aggrieved citizens and representatives from the judicial branch without use of oaths. In
2011-2012, the Committee on Redress of Grievances conducted their business without the use of
oaths.

What are some other possible negative outcomes if oaths were administered?

We rely on analysis from executive branch agencies on a regular basis. It is likely that these
agencies would limit their appearances before the legislature to avoid any potential of being
accused of perjury. This would result in delays in getting information, and/or having to correspond
with agencies in writing only, which would present issues.

Advocates, both professional and volunteer, as well as ordinary citizens may think twice about
exercising their right to appear before the legislature if they have to consider taking an oath / or
potentially be accused of perjury. This would result in a less informed legislature.






